
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 
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incrimination," "twice in jeopardy," "due process," or "trial by jury." 
It is difficult to see how these are in their nature any more funda- 
mentally inherent constitutional guarantees which of themselves 
enjoin their observance on the courts than is that of unreasonable 
searches and seizures, which several State courts have relegated to 
a question of "collateral issue," merely. 

/. C. A. 



Interstate Commerce — Carmark Amendment — Liability 
FOR Delay — A carload of strawberries was delivered by a shipper 
(the plaintiff and appellee) to a railroad company (defendant and 
appellant) for transportation from Marion, Md., to New York City 
over the lines of the defendant and connecting carriers. The declar- 
ation alleged that the defendant, or companies operating connecting 
lines, failed to forward the shipment with reasonable dispatch ; that 
because of this delay the berries did not reach their destination until 
after the close of the market for which they were intended, and 
for which they would have arrived in time if due diligence had 
been observed in their transportation; and that they consequently 
sustained a loss in value. The evidence showed that the berries 
were shipped on the afternoon of Thursday, May 26, and, accord- 
ing to the usual operation of trains engaged in this class of service, 
they should have been delivered in New York City the following 
night, in advance of the early Saturday morning wholesale market, 
which opened about i o'clock A. M. The shipment reached its 
destination in good condition, but about six hours later than the 
customary time of arrival. The wholesale market, for which the 
berries were shipped, and in which they could have been sold to 
advantage, was then practically at an end, and the price had fallen 
two or three cents per quart below that which might have been 
received if they had been forwarded with the usual dispatch. The 
berries had to be sold at these lower prices because of the delay in 
their delivery. The defendant was sued as the initial carrier under 
the Carmark Amendment to the Interstate Commerce Act ^ and a 
verdict of two cents per quart was obtained, which was sustained 

'Act of Feb. 4, 1887, c. 104, §20, 24 Stat. 386, U. S. Comp. St 1901, p. 
3169, as amended by Act of June 29, 1906, c. 3591, §7, 34 Stat. 593, U. S. 
Comp. St. Supp. 1911, p. 1307, which provides in part: 

"That any common carrier, railroad or transportation company receiving 
property for transportation from a point in one State to a point in another 
State, shall issue a receipt or bill of lading therefor and shall be liable to 
the lawful holder therefor for any loss, damage, or injury to such property 
caused^ by it or by any common carrier, railroad or transportation company 
to which such property may be delivered or over whose line or lines such 
property may pass, and no contract, receipt, rule or regulation shall exempt 
such common carrier, railroad or transportation company from the liability 
hereby imposed." 



728 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

on appeal. The court held that the loss of value resulting from the 
delay in transit was within the purview of the provisions making 
the initial carrier liable "for any loss, damage, or injury to such 
property." ^ 

So far as has been able to be discovered, this is the first case, 
either in a State court or in a federal court in which the single 
question as to whether "delay" is covered by the words "loss, dam- 
age, or injury to such property," has been thoroughly considered 
and decided. In Gulf, C. & S. F. Ry. v. Nelson ^ the court said 
obiter: "The federal statute, commonly known as the "Carmark 
Amendment," making the initial carrier liable in interstate ship- 
ments, does not, in our opinion, apply where the damage claimed 
is not in reference to the property itself, which is the subject of 
the transportation. Here the property was not damaged in any 
manner. The principles of law which govern this case are those 
general principles which enter in the common law of car- 
riers." In disposing of that case the Maryland court in the 
principal case said: "As the property shipped in that case was not 
affected in its condition or value, it was held that the suit was prop- 
erly based on the common law right of recovery rather than upon 
the federal statute. This decision is not at all at variance with our 
conclusion of the present case." As to whether this is a distinction 
without a difference, is left to the reader to judge from the facts of 
the two cases. In the Texas case ^ the consequential damages con- 
sisted in additional expense and loss of profits caused by the late 
arrival of shipments of lumber which delayed the completion of 
structural work. The lumber, which was the property transported, 
was used, but because of the delay in its arrival, the machinery and 
men were compelled to be idle, thus causing additional expense. 
In the Maryland case ^ the consequential damages consisted in the 
loss of profits caused by the late arrival of the berries which resulted 
from the disposal of the berries at a less advantageous price than 
would have been possible if there had been no delay. The berries, 
however, had not been affected in their "condition" ; they had not 
deteriorated so far as quality was concerned, but were, on the other 
hand, sold as good berries, a lower price, however, being received 
for them because the market was almost over. 

In the principal case ° it was argued on behalf of the defendant 
that the only cases for which the statute provides are those in which 



'N. Y. P. & N. R. Co. V. Peninsula Produce Exchange of Maryland, 89 
Atl. Rep. 433 (Md. 19 14). We are, however, advised, that this case has been 
appealed to the Supreme Court of the United States. 

• 139 S. W. Rep. 81 (Tex. 1911). 

• Supra, note 3- 
" Supra, note 2. 

• Supra, note a. 
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the commodities themselves become damaged or depleted in the 
course of the transportation, and that an impairment of value due 
to delay in delivery, while it occasions a loss to the owner, does not 
produce any "loss, damage, or injury to the property," and, hence, 
this cause of action cannot be pursued under the statute. 

In Atlantic Coast Line v. Riverside Mills, ^ the court said: "The 
indisputable affect of the Carmark amendment is to hold the initial 
carrier engaged in interstate commerce and receiving property for 
transportation from a point in one State to a point in another State, 
as having contracted for through carriage to the point of destina- 
tion, using the lines of connecting carriers as its agents." The court 
then went on to set forth' the doctrine generally accepted in 
America,* in the absence of legislation, that a carrier unless there be 
a special contract, is only bound to carry over its own line and then 
deliver to a connecting carrier ; and the English doctrine,^" followed 
in some American jurisdictions," that the mere receipt of property 
for transportation to a point beyond the line of the receiving car- 
rier, without any qualifying agreement, justified an inference of an 
agreement for through transportation and an assumption of full 
carrier liability by the initial carrier. 

The court then said r*^ "In this conflicting condition of the 
decisions as to the circumstances from which an agreement for 
through transportation of property designated to a point beyond 
the receiving carrier's line might be inferred, Congress by the act ^* 
here involved has declared, in substance, that the act of receiving 
property for transportation to a point in another State and beyond 
the line of the receiving carrier shall impose on such receiving car- 
rier the obligation of through transportation with carrier liability 
throughout." 

"This burdensome situation of the shipping public in reference 
to interstate shipments over routes including separate lines of car- 



'219 U. S. 186 (1910). 

'Supra, note 7, pages 196, 197. 

'R. R. V. Manufacturing Co., 16 Wall. 83 U. S. 324 (1872); R. R. v. 
Pratt, 22 Wall. 89 U. S. 123 (1874) ; R. R. v. McCarthy, 96 U. S. 258 (1877) ; 
Myrick v. M. C. R. R., 107 U. S. 102 (1882) ; Burroughs v. N. & W. R. R., 
100 Mass. 26 (1868). 

"Muschamp v. Lancaster Ry. Co., 8 M. & W. 421 (Eng. 1841) ; Bristol, 
etc., Ry. V. Collins, 7 H. L. Cases, 194 (Eng. 1859). 

"R. R. V. Mt. Vernon Co., 84 Ala. 175 (1887) ; R. R. v. Hasselkus, 91 
Ga. 384 (1893) ; Beard v. R. R., 79 Iowa, S31 (1890) ; R. R. v. Wilcox, 84 111. 
240 (1876) ; Kyle v. R. R., 10 Rich. 382 (S. C. 1857) ; R. R. v. Rogers & 
Hartsell, 6 Heisk. 143 (Tenn. 1871) ; R. R. v. Campbell, 7 Heisk. 257 (Tenn. 
1872). 

" Supra, note 7, at page 198. 

" Supra, note i. 
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riers was the matter which Congress undertook to regulate. Thus 
when this Carmark Amendment was reported by a conference com- 
mittee, Judge William Richardson, a Congressman from Alabama, 
speaking for the committee of the matter which it was sought to 
remedy, among other things, said : 'One of the great complaints of 
the railroads has been — and, I think, a reasonable, just and fair 
complaint — that when a man made a shipment, say, from Washing- 
tonj for instance, to San Francisco, and his shipment was lost in 
some way, the citizen had to go thousands of miles, probably, to 
institute suit. The result was that he had to settle his damages 
at what he could get. What have we done? We have made the 
initial carrier, the carrier that takes and receives the shipment, 
responsible for the loss of the article in the way of damages. We 
save the shipper from going to California or some distant place to 
institute his suit. Why? The reasons for inducing us to do that 
were that the initial carrier has a through route connection with 
the secondary carrier, on whose route the loss occurred, and a set- 
tlement between them will be an easy matter, while the shipper 
would be at heavy expense in the institution of a suit.' " ^* 

The court continued :^° "That a situation had come about which 
demanded regulation in the public interest was the judgment of 
Congress. The requirement that carriers who undertook to engage 
in interstate transportation, and as a part of that business held them- 
selves out as receiving packages destined to places beyond their own 
terminal, should be required as a condition of continuing in that 
traffic to obligate themselves to carry to the point of destination, 
using the lines of connecting carriers as their own agencies, was 
not beyond the scope of the power of regulation. The rule is 
adapted to secure the rights of the shipper by securing unity of 
transportation with unity of responsibility. The regulation is one 
which also facilitates the remedy of one who sustains a loss, by 
localizing the responsible carrier. 

"Reduced to the final results, the Congress has said that a 
receiving carrier, in spite of any stipulation to the contrary, shall 
be deemed, when it receives property in one State to be transported 
to a point in another involving the use of a connecting carrier for 
some part of the way, to have adopted such other carrier as its 
agent, and to incur carrier liability throughout the entire route. 

"In substance Congress has said to such carriers, 'If you receive 
articles for transportation from a point in one State to a place 
in another, beyond your own terminal, you must do so under a 
contract to transport to the place designated. If you are obliged 
to use the services of independent carriers in the continuance of the 



"Cong. Record, Pt. lo, page 9580. 
" Supra, note 7, at page 203, et seq. 
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transit, you must use them as your own agents and not as agents of 
the shipper.' " 

In Adams Ex. Co. v. Croninger,^' the Supreme Court, speaking 
through Mr. Justice Lurton, said: "Prior to that amendment (the 
earmark Amendment) the rule of carrier's Hability, for an inter- 
state shipment of property, as enforced in both federal and State 
courts, was either that of the general common law as declared by 
this court and enforced in the federal courts throughout the United 
States ; " or that determined by the supposed public policy of a 
particular State ; ** or that prescribed by statute law of a particular 
State.^^ . . . That the legislation supersedes all the regulations 
and policies of a particular State upon the same subject results from 
its general character. It embraces the subject of the liability of the 
carrier under a bill of lading which he must issue and limits his 
power to exempt himself by rule, regulation, or contract. . . . 
The duty to issue a bill of lading and the liability thereby assumed 
are covered in full, and though there is no reference to the effect 
upon State regulation, it is evident Congress intended to adopt a 
uniform rule and relieve such contracts from the diverse regulation 
to which they had been theretofore subject. . . . The liability 
thus imposed is limited to 'any loss, injury, or damage caused by it 
or a succeeding carrier to whom the property may be delivered,' 
and plainly implies a liability for some default in its common law 
duty as a common carrier." 

In the principal case^" the Maryland court said, "The reason 
and policy of the act are sufficiently broad to include the liability 
here sought to be charged. The remedies of the shippers in respect 
to losses of value from delay of transportation were subject to the 
same diversities and inconveniences as were those relating to recov- 
ery for physical injury to the property accepted for carriage. In 
each class of cases there was an apparent and equal need of uni- 
formity and simplicity in the regulation and enforcement of the 
carrier's liability." 

From the language and decisions in the Croninger and River- 
side Mills Cases we are practically compelled to agree with the Mary- 
land court as to the "reason and policy of the act" as well as to 
the "equal need of uniformity and simplicity," but it is submitted 
that "reason and policy" and even "equal need" do not necessarily 
determine the intent of Congress. But even granting that it was the 
legislative intent to include, within the scope of the act, conse- 



"226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 L. Ed. 314 (1912). 
"Hart V. Pennsylvania R. R., 112 U. S. 331 (1884). 
"Pennsylvania R. R. v. Hughes, 191 U. S. 477 (1903). 
"Chicago, etc., R. R. v. Sloan, 169 U. S. 133 (1897)- 
"Supra, note 2. 
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quential damages to the owner due to delay, it is submitted that 
there must be some words in the act which lend themselves to 
such construction; some words at least approximately appropriate 
for the expression of such intent; the words used must be suffi- 
ciently ambiguous to allow some reasonable difference of opinion 
as to their interpretation. It is rather difficuh to conceive how the 
words "damage to property" can mean damage to the owner where 
the actual property itself has suffered no loss of quantity or quality. 
Though there be "equal need" of uniformity of regulation, yet if 
Congress has legislated as to "loss or damage," but failed to legis- 
late as to "delay," the act does not cover both class of cases. If 
the result reached by the Maryland court is correct, it is at least 
rather a forced construction of the words of the act. As has been 
noted, however, the case has been appealed to the Supreme Court 
of the United States and we can do no more than await the decision 
of that tribunal, remembering that, as we have seen from the River- 
side Mills Case, that the court has already expressed itself rather 
strongly in favor of the view that the act imposes full carrier lia- 
bility, throughout the entire route, upon the initial carrier. 

In the Croninger Case^^ it was said that: "The constitutional 
power of Congress to regulate commerce among the States and with 
foreign nations comprehends power to regulate contracts between 
the shipper and the carrier of an interstate shipment by defining the 
liability of the carrier for loss, delay, injury, or damage to such 
property." It might be argued that the use of the word "delay" in 
the sentence just quoted indicates that the Supreme Court regarded 
that cause of loss as a separate and distinct ground of liability, 
and that, as it is not specifically mentioned in the Carmark Amend- 
ment, it should be held to be excluded from the remedy therein 
provided. 

C. McA. S. 



Libel — Equity Jurisdiction — Upon the question of preventive 
relief in equity by injunction against the publication of libellous 
statements, affecting the character or business of a person, there 
seems to be a misunderstanding of the true state of the law on the 
part of text-book writers and a few State courts. The Circuit Court 
of Appeals of the Second Circuit, in a recent case,^ has, in a very 
lucid opinion, cleared up the mist, and pointed out distinctly the 
settled rules upon the subject. 

In respect to the remedy by injunction, a libel occupies much 
the same position as a crime. As was said by Lord Eldon : * "The 

"226 U. S. 491 (1912), at page soo. 

'American Malting Co. v. Keitel, 209 Fed. Rep. 351 (1913). 

'Gee V. Pritcliard, 2 Swanst. 413 (Eng. 1818). 



